uphold the offender's refusal to participate. Moreover, if the research involved can be performed by using noncorrectional populations, or volunteer prisoners, then research invading fundamental rights will not be permitted with nonconsenting offenders. And, in considering challenges to such research, courts may also insist on proof of the experiment's scientific validity (Capron 1975, p. 152; see Rutstein 1969).
Of course, even for intrusive research impinging on fundamental constitutional rights, as with intrusive therapy, an offender may waive his or her constitutional right to refuse to participate by providing informed consent. As with the previous discussion of informed consent to correctional therapy, neither the fact of incarceration per se nor the prospect or promise of release or avoidance of incarceration in exchange for participation will necessarily render informed consent impossible (see Bailey v. Lally 1979, Singer 1977).
PROCEDURAL DUE PROCESS REQUIREMENTS
Even for those types of correctional research found to be constitutionally permissible without informed consent, procedural due process may require notice and some kind of hearing prior to their imposition. The general framework for applying procedural due process to correctional therapy developed earlier will apply as well to correctional research. Although for correctional therapy, it is likely that, under Meachum v. Fano (1976), the offender's conviction will probably be seen as extinguishing his liberty at least to the extent that traditional correctional rehabilitative programs may be imposed, the analysis may well differ for correctional research. Although verbal rehabilitative programs may be "within the normal limits or range of custody which the conviction has authorized the State to impose" (Meachum v. Fano 1976, p. 225), the normal range of custody would seem not to include forced participation in correctional research. The typical statutory delegation of authority to correctional agencies, although authorizing correctional treatment either expressly or by implication, doesegislation creating correctional agencies fails either explicitly or implicitly to authorize research or experimentation, the courts will be less inclined to subordinate individual rights to the goal of correctional research. In fact, faced with correctional research that invades constitutional rights, the courts may well find the typically general legislative delegation to correctional agencies to "have chargeed personons of parole? Moreover, if the prospect of release renders the confined individual incompetent as a matter of law to elect psychosurgery, why is the prisoner not also rendered incompetent to elect a variety of prison programs that are likely to result in his earlier release?
